United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 01-1276 September Term, 2001
Filed On: May 17, 2002 [67s265]
Hampton Lumber Mills-Washington, Inc.,

Petitioner
V.
National Labor RelationsBoard,
Respondent

On Pition for Review and Crass-Application for Enforcement
of an Order of the Nationd Labor Reaions Board

Before EDWARDS, HENDERSON AND GARLAND, Circuit Judges.

JUDGMENT

This cause was heard on the record from the Nationd Labor Relations Board (Board) and onthe
briefs and arguments of counsd.

Hampton MillsWashington, Inc. (Hampton) petitions for review of the Board's May 31, 2001
decisonfinding that Hampton violated sections 8(a) (1) and (5) of theNationd Labor RdationsAct (Act),
29U.S.C. 88151 et seq., by refusng to recognize and bargain with the Lumber and Saw MillsWorkers
Union No. 2767 alw United Brotherhood of Carpenters & Joiners of America, AFL-CIO (Union)
beginning on November 30, 1999 when Hampton attained successor satus and recaived the Union's
demand |etter for recognition. Responding to Hampton's argument thet it wias nat required to recognize
and bargain with the Union in light of an employee petition submitted to it on December 8, 1999, inwhich
amgority of employees declared their desire not to be represented by the Union, the Board firdt rgected
that defense by afirming the Adminidrative Law Judge s gpplication of the successor bar rule adopted in
St. Elizabeth Manor, Inc., 329 NLRB No. 36 (1999)." Inthedternative, the Board found Hampton's
unlavful November 30 refusd to recognize the Union presumptivey tainted the subsequent employee
petition. See Lee Lumber & Bldg. Material Corp. v. NLRB, 322 NLRB 175 (1996), aff'd in
pertinent part and remanded on other grounds, 117 F.3d 1454 (D.C. Cir. 1997) (cregting
presumptionthat “when an employer unlawfully falsor refusesto recognize and bargain with an incumbent
union, any employee diseffection from the union thet arises during the course of thet failure or refusd resulits

" Pursuant to Hampton' s request, the court ordered its challenge to the successor bar rulehdd in
abeyance pending the Board' s recongderation of thet rule in unrdated cases.



from the earlier unlawful conduct”). Hampton dams the Board erred in goplying the Lee Lumber
presumption because on November 30, 1999, Hampton merdy referred the Union’s demand letter toits
counsd, which action, Hampton argues, did not condtitute an unlawful refusd to bargain. Hampton failed
to make this argument to the Board, however, and, accordingly, the court lacks jurisdiction to consider it
now. See Parsippany Hotel Mgmt. Co. v. NLRB, 99 F.3d 413, 417-18 (D.C. Cir. 1996); 29U.S.C.
§160(€) (“[n]o objection that has not been urged beforethe Board . . . shdl be congdered by the court,
unlessfailureor neglect to urge such objectionsshdl be excused because of extraordinary drcumstances’).
Notwithgtanding the Board raised theLLee Lumber presumptionsua sponte, Hamptonwasnonethdess
obligated to meke its objection known to the Board, whether through amation to recongder, to renear or
to reopen the record as permitted under section 102.48(d)(1) of the Board's Rules and Regulations, 29
C.F.R. 8§ 102.48(d)(1). See Woelke & Romero Framing Inc. v. NLRB, 456 U.S. 645, 665-66
(1982). Nor do “extraordinary circumgances’ excuseitsfalure. Hampton's assartion thet the Board's
adoption of the successor bar rule manifeststhe futility of seeking recondderation of the goplication of the
Lee Lumber presumption isunavailing.

Because we enforce the Board' s Order on the dterndive rationde st forth above, the court no
longer halds any issuein abeyance. It istherefore

ORDERED tha the petition for review is denied and that the cross-gpplication for enforcement
isgranted.

Pursuant to D.C. Circuit Rule 36, this digpogtion will not be published. The Clerk isdirected to

withhold issuance of the mandete herain until Seven days after resolution of any timdly petition for reheering
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

Per Curiam

FOR THE COURT:

Mark J. Langer,
Clek



