United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 01-1284 September Term, 2001

Fled On: May 17, 2002 (678278
Ridgewell’s, Inc d/b/a Ridgewell’s Caterers,

Petitioner
V.
National Labor Relations Board,

Respondent

On Petition for Review and Cross-Application for Enforcement
of an Order of the National Labor Relaions Board

Before EDWARDS, HENDERSON and GARLAND, Circuit Judges.

JUDGMENT

This causewas heard on the record from the Nationa Labor Rdaions Board (Board) and on the
briefs and arguments of counsd. Itis

ORDERED that the petition for review be denied and thet the cross-gpplication for enforcement
be granted. The Board reasonably determined, based on subgtantia evidence in the record, thet the
petitioner is a successor employer to Marriott Corporate Services' Thompson Hospitdlity L.P. because
thereis continuity of both workforce and enterprise. See Citi Steel USA, Inc. v. NLRB, 53 F.3d 350,
356 (D.C. Cir. 1995) ([ T]heobligetion of anew employer to recognizeaunion resson two preconditions
‘amgority of theemployeesmust haveworked for the predecessor employer, and there must be continuity
of operaions.”) (quoting United MineWorkersLocal 1329 v. NLRB, 812 F.2d 741, 743 (D.C. Cir.
1987)); id. a 354 ("Wewill uphold the NL RB's successorship determination unlessit isnot supported by
subgtantid evidence or the Board acted arbitrarily or otherwise erred in goplying established law to the
facts of the cae™) (aiting Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.S. 27, 42 (1987);
International Union of Petroleum & Indus. Workers v. NLRB, 980 F.2d 774, 778 (D.C. Cir.
1992)). Subgantid evidence supportsthe Board'sfinding thet the petitioner's catering workersfunctioned
and weretrested asemployees, and not asindependent contractors, so that the petitioner wasunder aduty
to bargain with thar callective bargaining representative and was prohibited from unilaterdly changing tharr



tams and condiitions of employment. Nor is the Board's separate finding thet the petitioner was not a
"perfectly dear" successor ab initio—and wastherefore“freeto st initid termsonwhichit wlould] hire
the employeesof [itg] predecessor,”’NLRB v. Burnsint’ | Security Servs., Inc.,406U.S. 272, 294-95
(1972)—at odds with the Board' sfinding of abargaining obligation basad on the petitioner's subsequent
hiring of subgtantidly the sameworkforceto perform subdantialy the samework. Accordingly, the Board
reasonably determined thet the petitioner violated section 8(8)(1) and (5) of the Nationdl Labor Rdations
Act, 20 U.SC. 8§ 158(a(1), (5), by refusng to bargain with its employees collective bargaining
representative and by unilaterdly making changes to the terms and condiitions of ther employment.

Pursuant to D.C. Circuit Rule 36, this digpodtion will not be published. The Clerk is directed to
withhad issuance of the mandate herein until Seven daysafter resolution of any timely petition for renearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

Per Curiam

For the Court:

Mark J. Langer, Clerk



